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CHAPTER 1

REGULATIONS IMPLEMENTING AND SUPPLEMENTING
THE MANUAL FOR COURTS-MARTIAL
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CHAPTER 1

REGULATIONS IMPLEMENTING AND SUPPLEMENTING
THE MANUAL FOR COURTS-MARTIAL

0101 SCOPE

a. The Uniform Code of Military Justice (UCMJ) and the Manual for Courts-
Martial (MCM), authorize "the Secretary concerned" or "the Judge Advocate
General concerned" to prescribe regulations implementing or supplementing
certain provisions of the UCMJ or the MCM. This Chapter provides those
regulations and additional regulations relating to military justice.

b. Part A contains regulations and procedures governing nonpunitive
corrective measures. Part B contains regulations and procedures relating to
nonjudicial punishment. Part C pertains to trial by court-martial and is
divided into three subparts, concerning the pretrial, trial, and post-trial
stages of the court-martial process. Part D contains miscellaneous
provisions, including a table of cross-references between this Chapter and
corresponding provisions of the MCM.

PART A -- NONPUNITIVE MEASURES

0102 NONPUNITIVE ADMINISTRATIVE MEASURES GENERALLY

a. Definition of commander. The terms commander and commanding officer
(CO), as used in this Part, refer to the same position. The term commander is
defined in the MCM, Part V, paragraph 2, and in the U.S. Navy Regulations,
Chapter 7. A commander includes the following officers: an officer empowered
to convene general and/or special courts-martial; a commander of a Jjoint
command; an officer designated pursuant to U.S. Navy Regulation 0722; an
officer designated as a commander of a separate and detached command pursuant
to U.S. Navy Regulation 0723; and a commissioned or warrant officer exercising
command. Marine Corps COs are titled as Commandant, Commander, Commanding
General, CO, Director, and Inspector-Instructor. Other titles used to
designate Marine Corps commanders shall be made only with the specific
approval of the Commandant of the Marine Corps.

b. Types of administrative measures. Commanders are authorized and
expected to use administrative corrective measures to further the efficiency
of their commands or units. See R.C.M. 306(c) (2), MCM. These measures are
not to be imposed as punishment for any military offense(s). They may be
administered either orally or in writing. They generally fall into three
areas: extra military instruction, administrative withholding of privileges,
and nonpunitive censure.

0103 EXTRA MILITARY INSTRUCTION

a. Definition. Extra military instruction (EMI) is defined as
instruction in a phase of military duty in which an individual is deficient,



and is intended for and directed towards the correction of that deficiency.
It is a bona fide training technique to be used for improving the efficiency
of an individual within a command or unit through the correction of some
deficiency in that individual's performance of duty. It may be assigned only
if genuinely intended to accomplish that result. It is not to be used as a
substitute for judicial (court-martial) action or nonjudicial punishment
(NJP), and must be logically related to the deficiency in performance for
which it was assigned.

b. Limitations. EMI shall be conducted within the following limitations:
(1) EMI normally will not be conducted for more than 2 hours per day.

(2) EMI conducted outside normal working hours should be conducted
either immediately before or after the member’s workday. However, if the CO
or OIC (as defined in section 0106 (b)) determines military exigencies do not
permit such an arrangement, they may direct EMI at a different reasonable
time. Reserve component personnel on inactive duty training, however, may not
be required to perform EMI outside normal periods of inactive duty training.

(3) EMI will not be conducted over a period that is longer than
necessary to correct the performance deficiency for which it was assigned.

(4) EMI should not be conducted on the member's Sabbath.

(5) EMI will not be used for the purpose of depriving the member of
normal liberty to which the member is otherwise entitled. A member who is
otherwise entitled thereto may commence normal liberty upon completion of EMI.

(6) Authority to assign EMI that is to be performed during normal
working hours is not limited to any particular grade or rate, but is an
inherent part of that authority over their subordinates that is vested in
officers and noncommissioned/petty officers in connection with duties and
responsibilities assigned to them. This authority to assign EMI that is to be
performed during normal working hours may be withdrawn by any superior if
warranted.

(7) Authority to assign EMI to be performed after normal working hours
is vested in the CO or OIC. Such authority may be delegated, as appropriate,
to officers and noncommissioned/petty officers, in connection with duties and
responsibilities assigned to them, only if authorized by regulations of the
Chief of Naval Operations or the Commandant of the Marine Corps, as
appropriate. See OPNAVINST 3120.32 (series).

0104 ADMINISTRATIVE WITHHOLDING OF PRIVILEGES

a. Privilege. A privilege is a benefit, advantage, or favor provided for
the convenience or enjoyment of an individual. Examples of privileges that
may be temporarily withheld as administrative corrective measures are:
special liberty; exchange of duty; special command programs; access to base or
ship libraries, base or ship movies, or enlisted or officers' clubs; base
parking; and base or ship special services events. It may also encompass the
withholding of special pay, as well as commissary and exchange privileges,



provided such withholding complies with applicable rules and regulations and
is otherwise in accordance with law. 1In all instances, unless properly
delegated, final authority to withhold a privilege, however temporary, must
ultimately rest with the level of authority empowered to grant that privilege.

b. Deprivation of liberty. Deprivation of normal liberty as a
punishment, except as specifically authorized under the UCMJ, is illegal.
Therefore, except as the specific result of punishment imposed under Article
15, UCMJ, or as the result of the sentence of a court-martial, it is illegal
to deny to any subordinate normal liberty, or privileges incident thereto, as
punishment for any offense, or to take action which has the effect of denying
a subordinate normal liberty (e.g. seizing an individual’s military ID card,
except when taken temporarily to determine the appropriateness of taking
lawful measures to deny liberty). Lawful deprivation of normal liberty,
however, may result from other lawful actions such as authorized pretrial
restraint, or deprivation of normal liberty in a foreign country or in foreign
territorial waters, when such action is deemed essential for the protection of
the foreign relations of the United States, or as a result of international
legal hold restriction. Moreover, it is necessary to the efficiency of the
Naval service that official functions be performed and that certain work be
accomplished in a timely manner. It is, therefore, not a punishment when
persons in the Naval service are required to remain on board and be physically
present outside of normal working hours for work assignments that should have
been completed during normal working hours, for the accomplishment of
additional essential work, or for the achievement of the currently required
level of operational readiness.

0105 NONPUNITIVE CENSURE — NONPUNITIVE LETTER OF CAUTION

a. General. '"Censure" is a statement of adverse opinion or criticism of
an individual's conduct or performance of duty expressed by a superior in the
member's chain-of-command. Censure may be punitive or nonpunitive. See
section 0114 regarding punitive censure. Censure does not include adverse
comments in reports of fitness or performance evaluations, letters of
instruction, or administrative remarks entries documenting factual matters
such as counseling. Proper use of adverse matter that is not censure is
governed by Department of the Navy (DON) regulations and applicable service
directives, such as the Naval Military Personnel Manual and the Marine Corps
Individual Records Administration Manual.

b. Nonpunitive censure. Nonpunitive censure is provided for in R.C.M.
306(c) (2), MCM. Nonpunitive censure may be issued by any superior in the
member's chain-of-command, and may be either oral or in writing. A sample
nonpunitive letter is at Appendix A-1-a.

(1) A nonpunitive letter is not considered punishment; rather, the
letter is issued to remedy a noted deficiency in conduct or performance of
duty. The contents of a nonpunitive letter are not limited to, but may
include the following: identification of conduct or performance of duty
deficiencies, direction for improvement, language of admonishment,
identification of sources of assistance, outline of corrective action, and the
consequences of failing to correct the deficiencies.



(2) A nonpunitive letter will be kept a personal matter between the
member and the superior issuing the nonpunitive letter. Other than
Secretarial letters of censure (see section 0114a), the letter may not be
forwarded to the Chief of Naval Personnel or the Commandant of the Marine
Corps, quoted in or appended to fitness reports, included as enclosures to
investigations pursuant to this Manual or to other investigations, or
otherwise included in official departmental records of the recipient.

(3) The facts underlying a nonpunitive letter may be used to support a
detachment for cause proceeding, for relief of command, or to support a
negative endorsement. If the member submits a rebuttal to those facts
alleging inadequate counseling or a failure to warn of deficiencies, a copy of
the nonpunitive letter may be included in the correspondence forwarding the
member's rebuttal. Under such circumstances, a nonpunitive letter may
properly be included in the official service record of the member upon filing
of the complete correspondence under the provisions of applicable service
regulations. The fact of issuance of a nonpunitive letter may not be
mentioned in a fitness report but the underlying facts may be included.

(4) The Department of the Navy has an obligation to ensure senior
officials properly discharge the duties and responsibilities of government
service. Public disclosure of significant departures by senior officials from
expected standards of performance and conduct and the DON holding them
accountable for such behavior instills public confidence in the institution
and is consistent with principles of open governance. Proven wrongdoing of a
serious and intentional nature by a high-level government official is of
sufficient public interest to outweigh the privacy interest of the official.
Less serious misconduct by lower-level agency employees generally is not
considered of sufficient public interest to outweigh the privacy interest of
the employee. In general, DON finds the public interest warrants disclosure
of accountability action taken in cases of misconduct involving flag and
general officers and senior executive service personnel in order to retain
the public's confidence and trust in the integrity of the Department, the
Navy, and the Marine Corps. Similarly, resolution of misconduct involving
commanding officers, executive officers, officers-in-charge, senior enlisted
advisors and other personnel of lower rank or grade may also warrant release
of information depending on their official position and the nature of the
misconduct. The determination to identify an individual with specific
wrongdoing meriting the more extensive release of information to the public
must be made on a case-by-case basis by a flag or general officer in the
chain of command upon balancing the public interest against the privacy
interest of the individual. Accordingly, in appropriate cases the fact of
the issuance of the nonpunitive letter may be disclosed to the public/media.
The actual letter may not be disclosed without the consent of the individual
receiving the nonpunitive letter; however, the facts and circumstances
underlying the letter may be disclosed. Similarly, the fact of counseling
under the same facts and circumstances that is not documented with a
nonpunitive letter may also be disclosed. Commands considering public
disclosure should consult their staff judge advocate and public affairs
officer in their chain of command.



PART B —-- NONJUDICIAL PUNISHMENT

0106 AUTHORITY TO IMPOSE

a. Commander. The terms commander and commanding officer (CO), as used
in this Part, refer to the same position. The term commander is defined in
the MCM, Part V, paragraph 2 as a commissioned or warrant officer who, by
virtue of rank and assignment, exercising primary command authority over a
military organization or prescribed territorial area, which under pertinent
official directives (such as the Standard Naval Distribution List (SNDL)) is
recognized as a “command.” Note, a title does not by itself indicate
authority to impose NJP - instead, the title must be associated with a
recognized command (for example, personnel transfer orders indicating that one
is being assigned as commanding officer of a unit does not provide NJP
authority if that unit is not a recognized command in the SNDL or other
official directive). “Commanders” includes an officer empowered to convene
general and/or special courts-martial, a commander of a joint command, an
officer designated pursuant to U.S. Navy Regulation 0722, and an officer
designated as a commander of a separate and detached command pursuant to U.S.
Navy Regulation 0723. Other titles (such as “Director”) may be used to
designate Navy commanders. Marine Corps COs are titled as Commandant,
Commander, Commanding General, CO, Director, and Inspector-Instructor. Other
titles used to designate Marine Corps commanders shall be made only with the
specific approval of the Commandant of the Marine Corps. A commander may
impose nonjudicial punishment upon officers and enlisted persons of the
command; nonjudicial punishment is not authorized for midshipmen or cadets.
This authority to impose nonjudicial punishment extends to Reserve commanders
of commissioned units.

b. Officer in Charge (OIC). Any commissioned officer who is designated
as OIC of a unit by: departmental orders; tables of organization; manpower
authorizations; orders of a flag or general officer in command (including one
in command of a joint command to which members of the Naval service are
attached); orders of the senior officer present; or designated as a special
court-martial convening authority. An OIC may impose upon enlisted persons
assigned to the unit admonition or reprimand and one or more of the
punishments listed in paragraph 5b(2) (A) (i) to (vi) of Part V, MCM.

c. Principal assistant. With the express prior written approval by the
Chief of Naval Personnel or the Commandant of the Marine Corps, as
appropriate, a flag or general officer in command may delegate all or a
portion of his powers under Article 15, UCMJ, to a senior officer on his staff
who is eligible to succeed to command in case of absence of such officer in
command. To the extent of the authority thus delegated, the officer to whom
such powers are delegated shall have the same authority as the officer who
delegated the powers.

d. Joint Commander. A joint commander to whose staff, command, or unit
members of the Naval service are assigned may impose nonjudicial punishment
upon such individuals. A joint commander, alternatively, may designate, in




writing, one or more Naval units, and shall for each such Naval unit designate
a commissioned officer of the Naval service as CO for the administration of
discipline under Article 15, UCMJ. A copy of any such designation by the
joint commander shall be furnished to the Chief of Naval Personnel and to the
Office of the Judge Advocate General (OJAG) (Code 20) or the Commandant of the
Marine Corps (JAM), as appropriate.

e. Withholding of nonjudicial punishment authority. Although no
commander may direct that a subordinate impose NJP in a particular case, a
superior commander may limit or withhold the exercise by subordinate
commanders of any disciplinary authority they might otherwise have under MCM,
Part V for certain types of offenses or certain categories of persons, in
specific cases, or to impose certain types of punishment.

f. Terminology. The terms Captain’s Mast and Office Hours refer to
Article 15, UCMJ, hearings. Nonjudicial punishment is a term that describes
the punishment imposed at the conclusion of an Article 15, UCMJ, hearing.

0107 JURISDICTION
a. Individual.

(1) General rule. When nonjudicial punishment is imposed, the accused
must be a member of the command or of the unit of the officer imposing the
punishment. A member is "of the command," or "of the unit," if assigned or
attached thereto. A member may be "of the command," or "of the unit," of more
than one command or unit at the same time and, consequently, be subject to the
nonjudicial punishment authority of both commanders. For example, members
assigned to or attached to commands or units for the purpose of performing
temporary duty (TDY) are subject to the nonjudicial punishment authority of
the commanders of both the parent and TDY commands. Similarly, members
assigned or attached to a detachment under the operational control of another
command or unit by virtue of operational orders, or other authorized means,
are subject to the nonjudicial punishment authority of the commanders of both
the parent and supported units. Superior operational or administrative
commanders may exercise nonjudicial punishment authority upon any
subordinate member in their chain-of-command. For purposes of this section,
all members of units responsible to the superior commander are considered
“of the command.” Additionally, any general or special court-martial
convening authority who has charges against the accused properly before him
for disposition at a court-martial may impose nonjudicial punishment upon
the accused, regardless of whether that accused is “of the command” of the
convening authority.

(2) Party before a fact-finding body. A person who has been
designated a party before a fact-finding body convened under this Manual (see
Chapter II) remains thereafter "of the command" of the unit or organization to
which assigned or attached at the time of such designation, even though for
other purposes he may have been assigned or attached to another command. This
status terminates automatically when all action on appeal has been completed.

(3) Action when accused is no longer with command. Except as provided
in subsection a(l) and a(2), if the accused is no longer assigned to or




attached to the unit at the time nonjudicial punishment is to be imposed, the
alleged offense should be referred for appropriate action to a competent
authority in the chain-of-command over the individual concerned.

b. Over Reserve component personnel on active duty or inactive duty
training. A member of a Reserve component on active duty or inactive duty
training is subject to the UCMJ. Such members are not, by virtue of
termination of a period of active duty or inactive duty training, relieved
from amenability to jurisdiction of the UCMJ for offenses committed during
such periods of active duty or inactive duty training and may be ordered to
active duty for disciplinary proceedings. See section 0123 regarding
procedures for ordering members to active duty for disciplinary proceedings.
Section 0123 also describes procedures for the subsequent release from active
duty.

0108 LIMITATIONS ON INITIATION OF ARTICLE 15, UCMJ, PROCEEDINGS

a. Right to demand trial. A person in the Navy or Marine Corps who is
not attached to or embarked in a vessel has the right to demand trial by
court-martial in lieu of nonjudicial punishment. A person in the armed forces
who is attached to or embarked in a vessel does not have the right to demand
trial by court-martial.

(1) For purposes of this section, the term “attached to or embarked
in a vessel” means that the person is assigned or attached via written or oral
orders, either permanent or temporary, to a vessel, is on board for passage,
or is assigned or attached to an embarked staff, unit, detachment, squadron,
team, air group, or other regular organized body. The orders may apply
individually to the person, or they may apply to the unit of which the person
is a member. Members of a vessel’s off-crew are considered attached to a
vessel if they are ordered to the vessel, receiving sea pay, and are subject
to recall to the vessel at all times. No one may be ordered to a vessel
solely for the purpose of limiting the ability to demand trial by court-
martial in lieu of nonjudicial punishment.

b. Units attached to ships. The CO or OIC of a unit attached to a ship
for duty will, unless authorized under subsection (1) below, refrain from
exercising his powers to impose nonjudicial punishment while the unit is
embarked therein. All such matters will be referred to the CO of the ship for
initial disposition.

(1) This policy is a necessary corollary to the ship CO's overall
responsibility for the safety, well being, and efficiency of the ship.
Nevertheless, the CO of a ship is authorized to determine whether, and under
what circumstances, he may authorize a CO or OIC of a unit attached to that
ship, while embarked therein, to exercise nonjudicial punishment authority.

(2) This policy shall not apply to Military Sealift Command vessels
operating under a master, nor does it apply where an organized unit is
embarked for transportation only. When an organized unit is embarked for
transportation only in a ship, the officer in command of such organized unit
shall ordinarily retain the authority possessed over such unit prior to
embarkation, including disciplinary authority. ©Nothing in the foregoing shall



be construed as impairing the paramount authority of the CO of the ship,
including disciplinary authority, over all personnel of the Naval service
embarked. In the case of units embarked for transportation only, however, the
CO of the ship should take disciplinary action under the UCMJ over members of
such embarked units only in unusual cases concerning incidents occurring on
board the ship.

c. Cases previously tried in civilian courts. See section 0124 for rules
governing nonjudicial punishment in cases previously adjudicated in domestic
or foreign criminal courts.

0109 ADVICE TO ACCUSED PRIOR TO INITIATION OF ARTICLE 15, UCMJ, PROCEEDINGS

a. Pre-NJP advice.

(1) Prior to the imposition of nonjudicial punishment, the CO or OIC
shall ensure that the individual concerned is fully advised of all applicable
legal rights and that other required action is taken prior to the hearing; see
section 0110 if nonjudicial punishment is to be based on the report of a fact-
finding body. There is no right for an accused to consult with counsel prior
to nonjudicial punishment; however, COs are encouraged to permit an accused to
so consult subject to the immediate availability of counsel, the delay
involved, and operational commitments or military exigencies. Failure to
provide the opportunity for an accused to consult with counsel prior to
nonjudicial punishment does not preclude the imposition of nonjudicial
punishment; it merely precludes the admissibility of the record of nonjudicial
punishment in aggravation at a later court-martial, unless the accused was
attached to or embarked in a vessel at the time of the imposition of
nonjudicial punishment. The status of the accused (see subsection b) and the
potential use of the record (see subsections ¢ and d) should be considered in
determining whether to utilize Appendix A-1-b, Appendix A-1-c, or Appendix A-
1-d.

(2) A service member having obligated service arising from receiving
advanced education assistance must be advised prior to electing nonjudicial
punishment that, if subsequently separated for misconduct, he may be required
to reimburse the United States for the cost of advanced education assistance
not repaid by active duty service, as specified in the written agreement
entered into with the Government prior to accepting advanced education
assistance; see section 0171 and Appendix A-l-e.

b. Accused attached to or embarked in a vessel. Appendix A-1-b is the
Accused's Notification of Rights for use only in circumstances when an accused
is attached to or embarked in a vessel. The record of nonjudicial punishment
can be used in aggravation in the event of a later court-martial conviction
for other offenses.

c. Accused not attached to or embarked in a vessel; record cannot be used
in aggravation. Article 15, UCMJ, and Part V, MCM, afford no right to
consultation with a lawyer prior to imposition of nonjudicial punishment.
However, when the accused is not afforded the opportunity to consult a lawyer
prior to imposition of nonjudicial punishment, the record of nonjudicial
punishment may not be used in aggravation at a later court-martial for other




offenses. The only exception to this rule is where a lawyer serves as
personal representative at the Article 15, UCMJ, hearing. Appendix A-1-c
pertains.

d. Accused not attached to or embarked in a vessel; record may be used in
aggravation at a later court-martial. When the accused is afforded the
opportunity to consult a lawyer prior to imposition of nonjudicial punishment,
the record of nonjudicial punishment may be used in aggravation at a later
court-martial for other offenses. Appendix A-1-d pertains.

(1) If the accused elects to consult a lawyer, such lawyer may be a
military lawyer, or a civilian lawyer obtained by the accused at his own
expense. A military lawyer who provides such advice should be "independent."
A military lawyer who, in the course of his regular duties, acts as the
principal legal advisor to the officer who would exercise nonjudicial
punishment authority, is not "independent."

(2) If the accused does not elect to obtain this advice of rights
from a lawyer, the accused should so indicate in the appropriate space and
complete the remainder of the form. If the accused states that he desires to
obtain advice of rights from a lawyer before deciding whether to demand trial
by court-martial in lieu of nonjudicial punishment, Appendix A-1-d shall so
indicate, but the remainder of the form shall not be completed until the
accused has been given a reasonable opportunity to obtain this advice of
rights. Such advice to an accused from a military lawyer should be limited to
an explanation of the legal ramifications involved in the right to refuse
captain's mast/office hours. These legal ramifications are limited to areas
such as: the accused's substantive and procedural rights at a court-martial as
opposed to captain's mast/office hours; the respective punishment limitations;
the potential uses of courts-martial convictions and captain's mast/office
hours records at any subsequent trial by court-martial, or other judicial or
administrative proceeding; and that acceptance of nonjudicial punishment may
not preclude conviction for the same offense in other civilian jurisdictions.
Providing these technical explanations regarding basic principles of military
law, while confidential, do not, per se, establish an attorney-client
relationship, nor do they constitute an assignment of such a military lawyer
as the individual's defense counsel or personal representative for purposes of
nonjudicial punishment. Military lawyers making such explanations shall guard
against the establishment of an attorney-client relationship unless detailed
by proper authority to serve as defense counsel or personal representative of
the accused.

(3) Telephone or VTC communication between an accused facing captain's
mast/office hours and a military or civilian lawyer is sufficient to satisfy
this advice requirement. Appendix A-1-d may be utilized.

(4) In the event that the accused, through no fault of the accused,
does not receive the requisite advice of rights, and does not waive the right

thereto, Appendix A-1-c may be utilized in lieu of Appendix A-1-d.

e. Service record entries.

(1) In the event punishment is imposed at captain's mast/office hours,
and Appendix A-1-d is utilized, or the accused is represented by a lawyer at



the hearing, appropriate service-record entries should be made and signed by
appropriate personnel, on page 13 (Navy) or page 11 (Marine Corps), or in such
other manner as service directives may require. As an example, if the accused
executed Appendix A-1-d, the service record entry should state, after
appropriate verification, the following:

(Grade and name of accused) signed JAGMAN Appendix A-1-d, prior to
(his) (her) (captain's mast) (office hours) which was held on (date of
captain's mast/office hours).

The accused [talked to a lawyer prior to deciding whether to demand trial
by court-martial in lieu of (captain's mast) (office hours)] [elected to
give up (his) (her) right to talk with a lawyer prior to deciding whether to
demand trial by court-martial in lieu of (captain's mast) (office hours)].
The accused was advised that acceptance of nonjudicial punishment does not
preclude further administrative action against (him) (her). This may
include being processed for an administrative discharge that could result
in an other than honorable discharge. 1In completing the remainder of the
form, the accused did not demand trial by court-martial in lieu of
(captain's mast) (office hours).

(2) If the accused is represented by a military or civilian lawyer as
a personal representative at captain's mast/office hours, the following
example of a service-record entry may be made, after appropriate verification:

(Grade and name of accused) received nonjudicial punishment
on (date). The accused was represented by a lawyer.

0110 PROCEDURES FOR INITIATION OF ARTICLE 15, UCMJ, HEARING

a. Article 15, UCMJ, hearing guide. Servicemembers are afforded the
right to a personal appearance before the nonjudicial punishment authority
except when appearance is prevented by the unavailability of the nonjudicial
punishment authority or by extraordinary circumstances. See paragraph 4.c(1l),
Part V, MCM. Appendix A-1-f is a guide for a personal hearing at captain's
mast or office hours.

(1) Exception. Subject to the provisions of Article 15(a), UCMJ,
paragraph 4 of Part V, MCM, and section 0108 regarding demand for trial, a
punitive letter may be issued, or its issuance recommended to higher
authority, on the basis of an investigation or court of inquiry for acts or
omissions for which the individual was accorded the rights of a party or on
the basis of nonjudicial punishment prescribed in paragraph 4 of Part V, MCM.
When a hearing under Article 15, UCMJ, is conducted, the officer conducting
the hearing shall prepare a report thereof. The report shall include a
summary of the testimony of witnesses, statements, and affidavits submitted to
the officer holding the hearing, and a description of items of information in
the nature of physical or documentary evidence considered at the hearing.

b. Standard of proof. Captain's mast/office hours is not a criminal
trial; it is a disciplinary proceeding. Its purpose is to determine whether
an offense was committed by the member and, if appropriate, to provide
punishment therefore. Such punishment is designed for minor misconduct in a




nonjudicial forum, without a record of "federal conviction." As such, the
standard of proof by which facts must be established at mast or office hours
is a "preponderance of the evidence," rather than "beyond a reasonable doubt,"
as it is at courts-martial.

c. Observers at captain's mast/office hours. The presence of
representative members of the command as observers during personal hearings
under paragraph 4 of Part V, MCM, and Article 15, UCMJ, is authorized and
encouraged to demonstrate integrity and fairness of the imposition of
nonjudicial punishment. Nothing precludes the alleged offender from
requesting to confer privately with the officer conducting the hearing to
relate matters that, in the opinion of the alleged offender, are of a personal
nature.

d. Alternatives to personal appearance. Ordinarily, before nonjudicial
punishment may be imposed, the service member shall be entitled to appear
personally before the authority imposing nonjudicial punishment. However,
when personal appearance is prevented by the unavailability of the nonjudicial
punishment authority, or by extraordinary circumstances, the nonjudicial
punishment proceedings may be conducted telephonically, via video
teleconference, or other similar remote means that provide for two-way voice
communication. These alternatives are in addition to those already provided
for in paragraph 4(c) of Part V, MCM. The service member shall be notified in
writing prior to the imposition of nonjudicial punishment of the circumstances
warranting an alternative to personal appearance.

e. Nonjudicial punishment based on report of a fact-finding body. If
nonjudicial punishment is contemplated on the basis of the record of a court
of inquiry or other fact-finding body, a preliminary examination shall be made
of such record to determine whether the individual concerned was accorded the
rights of a party before such fact-finding body and, if so, whether such
rights were accorded with respect to the act or omission for which nonjudicial
punishment is contemplated. If the individual does not exercise his right to
demand trial by court-martial, or if he does not have that right, the
individual may submit, in writing, any matter in defense, extenuation, or
mitigation to the officer considering imposing the nonjudicial punishment. If
the individual was accorded the rights of a party with respect to the act or
omission for which nonjudicial punishment is contemplated, such punishment may
be imposed without further proceedings. If the individual was not accorded
the rights of a party with respect to the offense for which punishment is
contemplated, the procedure prescribed in paragraph 4 of Part V, MCM, must be
conducted. In the alternative, the record of the fact-finding body may be
returned for additional proceedings during which the individual shall be
accorded the rights of a party with respect to the act or omission for which
nonjudicial punishment is contemplated.

f. Advice after imposition of nonjudicial punishment. The officer who
imposes punishment under Article 15, UCMJ, shall again ensure that the
offender is fully informed of his right to appeal. Appendix A-1-g is an
Accused's Acknowledgment of Appeal Rights that should be signed and witnessed
if punishment is imposed.




0111 LIMITATIONS ON AND NATURE OF PUNISHMENTS

a. Restriction imposed upon officers and warrant officers. Restriction,
with or without suspension from duty, imposed upon commissioned and warrant
officers under paragraph 5b (1) (A) of Part V, MCM, may not exceed 15
consecutive days when imposed by a CO below the grade of major or lieutenant
commander.

b. Correctional custody. This punishment shall not be imposed on persons
in paygrade E-4 and above unless unsuspended reduction below paygrade E-4 is
imposed. See SECNAVINST 1640.9 (series) for instructions concerning the
administration of correctional custody.

c. Confinement on bread and water or diminished rations. This punishment
shall only be imposed on persons who are, (1) attached to or embarked in a
vessel per section 0108a, and (2) in paygrade E-3 or below. This punishment
is authorized when the punishment also includes an unsuspended reduction to
paygrade E-3 or below. Calculating the release date by number of hours or
meals served in confinement is not authorized. See DOD 1325-7M.

d. Extra duties. Subject to the limitations set forth in paragraph 5c (6)
of Part V, MCM, this punishment shall be considered satisfied when the
enlisted person shall have performed extra duties during available time in
addition to performing his military duties. ©Normally the immediate CO of the
accused will designate the amount and character of the extra duties to be
performed. The daily performance of the extra duties, before or after routine
duties are completed, constitutes the punishment whether the particular daily
assignment requires 1, 2, or more hours, but normally extra duties should not
extend to more than 2 hours per day. Except in cases of members of the Naval
or Marine Corps Reserve performing inactive training or annual training for a
period of less than 7 days, if reasonable accommodation can be made, extra
duty shall not be performed on the member’s Sabbath, although the member’s
Sabbath counts in the computation of the period for which such punishment is
imposed. Guard duty shall not be assigned as punishment.

e. Reduction in grade. Under no circumstances may the punishment of
reduction in grade be imposed except to the next inferior paygrade. Navy
personnel in the paygrade of E-7 or above and Marine Corps personnel in the
paygrade of E-6 or above may not be reduced in paygrade. A CO or OIC serving
in the grade of W-1 through CWO-5 may not reduce enlisted personnel under any
circumstances.

f. Arrest in quarters. An officer or warrant officer undergoing this
punishment shall not be permitted to perform duties involving the exercise of
authority over any person who is otherwise subordinate to him.

g. No punishment. If no punishment is awarded at an Article 15, UCMJ
hearing (Captain’s Mast/Office Hours), the effect is the same as if the
charges were dismissed at the hearing and no paragraph 0119 record of
nonjudicial punishment shall be made in the member’s service record. The fact
that the member went to an Article 15, UCMJ, hearing may not be referenced in
the member’s record. There is no restriction on reference to or use of the
facts or evidence underlying the offenses alleged at the Article 15, UCMJ,
hearing for other authorized purposes. If no punishment is awarded or the




charges were dismissed, a subsequent nonjudicial punishment may be held for
the same offenses.

0112 LIMITATIONS ON NONJUDICIAL PUNISHMENTS TO BE IMPOSED ON RESERVE
COMPONENT PERSONNEL NOT ON ACTIVE DUTY

a. Punishment involving restraint on liberty.

(1) If imposed on Reserve component personnel on inactive duty
training, restriction shall not extend beyond the normal inactive duty
training period but may be carried over to subsequent periods of inactive duty
training or active duty. A Reserve component member on inactive duty may not
be ordered to active duty for the sole purpose of serving such punishment,
unless the order to active duty received Secretarial approval, see section
0123.

(2) If imposed on Reserve component personnel who have been ordered to
active duty for disciplinary proceedings, the period of active duty may not be
extended for the purpose of serving such punishment, unless the order to
active duty received Secretarial approval, see section 0123.

(3) Confinement on bread and water may not be imposed, unless the
Reserve component member was ordered to active duty with Secretarial approval,
see section 0123.

(4) Correctional custody, extra duties, and arrest in gquarters may not
be imposed on Reserve component personnel on inactive duty training.

b. Punishment involving forfeiture of pay. Pay subject to forfeiture
refers only to basic pay, plus sea or hardship duty pay. If punishment also
includes reduction in grade, forfeiture shall be based on the grade to which
the accused is reduced. For inactive duty training Reserve component
personnel ordered to active duty for punishment and released prior to
collection of all forfeitures, see DOD 7000.14-R, Volume 7A, Chapter 58,
section 5806.

0113 EFFECTIVE DATE AND EXECUTION OF NONJUDICIAL PUNISHMENTS

a. Forfeiture of pay and reduction in grade. These punishments, if
unsuspended, take effect when imposed at the nonjudicial punishment
proceedings. If suspended, and the suspension is later vacated, these
punishments take effect for all purposes on the date the suspension is
vacated. If, subsequent to the imposition of a punishment of forfeiture of
pay and prior to the execution of this punishment, an accused absents himself
without authority, such period of absence shall interrupt the service of this
punishment and shall be excluded in computing the service of this punishment.
If a forfeiture of pay is imposed, however, while a prior punishment of
forfeiture of pay is still in effect, the prior punishment will be completed
before the latter begins to run. A punishment to reduction in rate may be
executed in the accused's absence.




b. Punishments involving restraint and extra duties.

(1) Generally. The punishments of arrest in quarters, correctional
custody, confinement on bread and water or diminished rations, extra duties,
and restriction, if unsuspended, take effect when imposed and are executed
when served. See paragraph 7 of Part V, MCM, if an appeal is filed.

(2) Interruption by absence or later punishment. If subsequent to the
imposition and prior to the execution of these punishments an accused absents
himself without authority, the period of absence shall interrupt the service
of the unexecuted portion of these punishments. The execution of any
previously imposed nonjudicial punishment involving restraint will normally be
interrupted by a subsequent nonjudicial punishment involving restraint. Upon
execution of the later-imposed nonjudicial punishment involving restraint, the
unexecuted portion of the earlier punishment will be executed. The officer
imposing the later punishment may, however, order that the earlier punishment
be completed prior to execution of the later punishment. A sentence imposed
by a court-martial will also interrupt the service of any nonjudicial
punishment involving restraint. When the judicially imposed punishment has
been served, any unexecuted nonjudicial punishment will be completed.

(3) Deferment of execution. COs and OICs may, when adequate
facilities are not available or when the exigencies of the service require,
defer execution of restriction, correctional custody or confinement on bread
and water or diminished rations, for a reasonable period of time, not to
exceed 15 days. Also, COs and OICs may, 1f the accused is found to be
medically unfit for the service of the punishments of correctional custody or
confinement on bread and water or diminished rations, defer, for a period not
to exceed 15 days, the execution of the punishment until the accused is
determined to be medically fit to serve the punishment. If at the end of the
deferment period the accused remains medically unfit to serve the punishment
of correctional custody or confinement on bread and water or diminished
rations, the CO or OIC who imposed the punishment may mitigate the punishment
to one no more severe than the original punishment announced. Upon request of
the accused, a commander may defer any punishment. Once the period of
requested deferment is completed the individual shall complete the awarded
punishment in its entirety.

(4) Stay of punishment. In rare instances, e.g., medical emergency,
and only upon request of the accused, a Commander may grant a stay of
nonjudicial punishment. A stay of punishment occurs when the accused has
begun serving the punishment awarded and the Commander exercises his or her
discretion to interrupt the punishment for a period that will normally not
exceed 15 days. This is done with the intent that the remainder of the
punishment will be served beginning at a later date. If the Commander stays
the punishment, such a stay should be noted in the accused’s service record
with a Page 13 signed by the accused acknowledging the remainder of the
unexecuted punishment will be completed upon the end of the stay. For the
purpose of computing the amount of punishment already served, any portion of
the 24-hour day served before the stay is issued or after the accused returns
from the stay will count as one full day.

c. Punitive letters. These punishments take effect when imposed. A
punitive letter is imposed when announced to the offender. The imposition of




a punitive letter may not be suspended.

0114 PUNITIVE CENSURE

a. General. '"Censure" is a statement of adverse opinion or criticism of
an individual's conduct or performance of duty expressed by a superior in the
member's chain-of-command. Censure may be punitive or nonpunitive. See
section 0105 regarding nonpunitive censure. The issuance of punitive censure
resulting from nonjudicial punishment may be disclosed to the command in
accordance with section 0115. Commands considering public disclosure should
consult the legal advisor and public affairs officer in their chain of
command. See section 0105(b) (4) for full discussion of senior official and
public disclosure.

b. Admonition. Admonition is a form of censure intended to express
adve