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member. It is intended to create an enforceable right of privacy
for all medical and rehabilitation records associated with the
drug and alcohol program. Except on an administrative discharge
proceeding, no medical or rehabilitation record covered by this
instruction may be released to any person without the signed consent
of the service member or the written order of a military judge.

8. Limitations on Use of Information. Disclosures made by a
member to substance abuse screening, counseling, treatment or
rehabilitation personnel relating to the member's past substance
use/abuse, or possession incident to such use, including
disclosures made at Alcoholics Anonymous meetings, Narcotics
Anonymous meetings or when attending Navy/Marine Corps preventive
education or intervention classes, may not be used against the
member in any disciplinary action under the UCMJ or as the basis for
characterizing a discharge, provided that the information is
disclosed by the member for the express purpose of seeking or
obtaining treatment or rehabilitation. This does not preclude
the use of disclosed information to establish the basis for
‘separation in a separation proceeding or to take other
administrative action, nor does it preclude the introduction of
evidence for impeachment or rebuttal purposes in any proceeding in
which illegal substance abuse (or lack thereof) has first been
introduced by the member. The use of information disclosed by a
member to persons other than military substance abuse program
personnel is not limited under this paragraph. Similarly, the use of
information disclosed in response to official questioning in
connection with any investigation or disciplinary proceeding will not
be considered information disclosed for the purpose of seeking or
obtaining treatment or rehabilitation and is not limited under this
paragraph.
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IMPAIRED DRIVING

1. Policy. It is Department of the Navy (DON) policy to
prevent, control, and document incidents of impaired driving.
This enclosure clarifies and standardizes procedures for
‘addressing and documenting such incidents, and applies to all.
Navy and Marine Corps active duty personnel and members of thelr
Reserve components on active duty or inactive-duty tra1n1ng

a. For any alcohol-related or drug-related misconduct,
commanders shall take action, as appropriate, in accordance with
applicable instructions. Misconduct related to alcohol or drug
use is a separate issue from treatment, regardless if it results
from diagnosed alcohol abuse, alcohol dependence, youthful
inexperience, or simply a failure in judgment or responsibility.
Specifically, while individuals of the required age are legally
permitted to consume alcohol, impaired driving is not acceptable
behavior. Any substantiated incident of impaired driving is a
serious offense that calls into question an individual's
judgment. Such a lack of personal responsibility and general
disregard for the safety of oneself and the public is
incompatible with the standards of conduct and behavior expected
of members of the Navy-Marine Corps team.

2. Detection and Deterrence. Detection and deterrence measures
are necessary to support prevention and assistance programs that
help keep persons from harming themselves or others. Measures
will include use of breath analyzers and other safety tools for .
detection and deterrence of impaired driving and to aid in
determining fitness for duty.

a. Breath analyzers are not to be used for random spot
checks other than in vehicles or where probable cause is
established.

b. Members identified as driving while impaired are to be
returned to their commands by other means for their safety and
the safety of the community, and for appropriate follow -up in
accordance with this instruction.

~ c. On-station enforcement of the traffic control regulations
in reference (h) must be scrupulously observed.

d. Off-station controls must be implemented in accordance
with reference (h) and the requirements of this instruction.
These controls must be enforced in those instances when
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availability of alcoholic beverages or drugs in the civilian
community poses a threat to the wellbeing of service members.

3. Substantiated Incidents of Impaired Driving. A
substantiated incident of impaired driving includes, but is not
limited to, the following:

a. A conviction by Summary, Special, or General court-
martial of a violation of Article 111, UCMJ.

b. A finding by competent authority during a hearing under
Article 15, UCMJ, that, based upon a preponderance of the
evidence, the member has violated Article 111, UCMJ, or an
applicable lesser included offense thereto, regardless of
whether the officer imposes punishment under Article 15, UCMJ.

c. A final adjudication by federal, state, local, or foreign
authorities that the member violated a federal statute, state
statute, local ordinance, or foreign country law prohibiting
operating a motor vehicle while impaired. The final adjudication
may be based on any of the following:

(1) The court's acceptance of a plea of guilty;

(2) A finding of guilty after entry of a plea of not
guilty;

(3) The court's acceptance of a plea of nolo contendere
or other equivalent plea; or

(4) The court's acceptance of a request for probation
before judgment or other equivalent diversionary programs
designed to impose accountability for misconduct while avoiding
a criminal conviction.

(NOTE: A court's acceptance of a plea bargain to a lesser
offense in subparagraph(l) above, such as reckless driving, does
not preclude a commander from making an independent
determination that an allegation of impaired driving is
substantiated. Use of a foreign tribunal adjudication as the
basis for command action under this instruction is permitted
when the fundamental fairness of the foreign nation adjudicatory
process is certified in accordance with SECNAVINST- 5820.4G.

d. A final adjudication by federal, state, local, or foreign
authorities that the member violated any federal statute, state

statute, local ordinance, or foreign country law regulating the
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operation of vehicles, when, incident to the violation, the
member submits to a blood alcohol test and the results of the
test exceed the state or foreign country standard for operating
a vehicle while impaired. '

4. Accountability. All commanding officers must properly
document all substantiated incidents of impaired driving and
take action, as appropriate, in cases of other unacceptable
behaviors while under the influence.

a. Consistent with current directives for the preparation of
officer performance reports and enlisted performance
evaluations, all substantiated incidents of impaired driving (on
or off duty) shall be documented in officer fitness reports and
enlisted evaluations, appropriate administrative record entries,
and other reports required by instruction. Fitness report and
evaluation grades should not be based solely upon a
substantiated incident of impaired driving, but upon an
evaluation of the individual's total performance during the
rating period. It is DON policy to evaluate a person's total
record in determining promotion, retention, reenlistment and
assignment issues.
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DEFINITIONS

1. The following definitions are for operational use within the
military drug and alcochol abuse prevention and control programs
of the DON. The terms and provisions of this instruction are
not intended to modify or otherwise affect statutory provisions and
those regulations or DoD Directives concerned with personnel
administration, medical care, or with determination of misconduct
and criminal or civil responsibilities for persons acts or
omissions.

a. Alcohol Abuse. The use of alcohol to an extent that it
has an adverse effect on performance, conduct, discipline, or
mission effectiveness, and/or the users health, behavior,
family, community, or DON, or leads to unacceptable behavior as
evidenced by one or more acts of alcohol-related misconduct.
Alcohol abuse also a clinical diagnosis based on specific
diagnostic criteria delineated in the American Psychiatric
Association, "Diagnostic and Statistical Manual of Mental
Disorders," current edition (DSM), and must be determined by a
qualified medical officer (MO) or DoD-authorized licensed
practitioner. A diagnosis of alcohol abuse generally requlres some
form of intervention and treatment.

b. Alcohol Dependence and/or Alcoholism. Psychological
and/or physiological reliance on the drug alcohol as indicated by
evidence of tolerance or symptoms of withdrawal as characterized by
the development of withdrawal symptoms 12 hours or so after the
reduction of intake following prolonged, heavy, alcohol
ingestion. People are said to be dependent on alcohol when
abstinence from use impairs their performance or behavior. Alcohol
dependence is a clinical diagnosis based on specific diagnostic
criteria delineated in the DSM, and must be determined by an MO or
DoD-authorized licensed practitioner. Untreated, alcohol
dependence may lead to death.

c. Alcohol-Incident. An offense punishable under the UCMJ or
civilian authority committed by a member where, in the judgment of
the member's Commanding Officer, the consumption of alcohol was a
contributing factor.

d. Anabolic Steroids. Any drug or hormonal substance,
chemically and pharmacologically related to testosterone (other than
estrogens, progestins, and corticosteroids) that promotes muscle
‘growth, and includes any salt, ester, or isomer of such a drug or
substance described or listed in 21 U.S.C. 802, if that salt, ester,
or isomer promotes muscle growth. '
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e. Controlled Substances. Chemical compounds, anabolic
steroids or other substance included in Schedule I, II, III, IV, or
V under reference (d) as updated and republished under the
provisions of the Controlled Substance Act, Title II of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 and its
amendments.

f. Controlled Substance Analogue (Designer Drugs).

(1) Except as provided in subparagraph (2) below, this
term means a substance:

(a) The chemical structure of which is substantially
similar to the chemical structure of a controlled substance in
schedule 1 or II of reference (d):

(b) Which has a stimulant, depressant, or
hallucinogenic effect on the central nervous system that is.
substantially similar to or greater than the stimulant, depressant,
or hallucinogenic effect on"the central nervous system of a
controlled substance in schedule I or II of reference (a); or

(c) With respect to a particular person, which such
person represents or intends to have a stimulant, depressant, or
hallucinogenic effect on the central nervous system of a controlled
substance in schedule I or II of reference (d).

(2) Such a term does not include:
(a) A controlled substance;

(b) Any substance for which there is an approved
new drug application;

, (c) With respect to a particular person any
substance, if an exemption is in effect for investigation use, for
that person under Section 505 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 355) to the extent conduct with respect to such
substance is under such exemption; or '

: (d) Any substance to the extent not intended for
human consumption before an exemption takes effect with respect to
that substance.

g. DUI/DWI (Driving Under the Influence/Driving while
Intoxicated). DUI/DWI refers to the operation of, or being in
the physical control of a motor vehicle or craft while impaired by
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any substance, legal or illegal. Definitions vary slightly
from state to state. In most states a recorded blood alcohol
content (BAC) for alcohol ranging from 0.08 to 0.10 is prima
facie proof of DUI/DWI without any other evidence. It should
be noted that in many states, drivers can be impaired at
levels lower than 0.08 and can be convicted on other evidence
without a recorded BAC (see Substantiated DUI/DWI).
Additionally, operation of, or being in physical control of a
motor vehicle or craft with any recorded BAC for alcohol by a
person under the age of 21 may be prima facie evidence of DUI
in many states. Further guidance concerning DUI/DWI is contained
in Article 111, UCMJ and its analysis.

h. Drug Abuse. The wrongful use of a controlled substance,
prescription medication, over-the-counter medication, or
intoxicating substance (other than alcohol) to an extent that it has
an adverse effect on performance, conduct, discipline, or mission
effectiveness, and/or the users health, behavior, family,
community, or DON, or leads to unacceptable behavior as evidenced
by one or more acts of drug-related misconduct. For purposes
of this instruction, drug abuse also includes the intentional
inhalation of fumes or gasses of intoxicating substances with the
intent of achieving an intoxicating effect on the users mental or
physical state, and steroid usage other than that specifically
prescribed by a competent authority. Drug abuse is also a
clinical diagnosis based on specific diagnostic criteria
delineated in the American Psychiatric Association,
"Diagnostic and Statistical Manual of Mental Disorders," current
edition (DSM), and must be determined by a qualified medical
officer (MO) or DoD-authorized licensed practitioner. A
diagnosis of drug abuse generally requires some form of
intervention and treatment. See definition of wrongful.

i, Drug Abuse Paraphernalia. All equipment, products, and
materials of any kind that are used, intended for use, or designed
for use, in planting, propagating, cultivating, growing,
harvesting, manufacturing, compounding, converting, producing,
processing, preparing, testing, analyzing, packaging,
repackaging, storing, containing, concealing, injecting,
ingesting, inhaling or otherwise introducing into the human body
controlled substance in violation of reference (d). Drug abuse
paraphernalia includes, but is not limited to:

(1) Hypodermic syringes, needles and other objects used,
intended for use, or designed for use in injecting controlled
substances into the human body, and metallic or other contalners
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used for mixing or other preparation of heroin, morphine, or other
narcotic substances prior to such an injection;

(2) Objects used, intended for use, or designed for use in
ingesting, inhaling, or otherwise introducing controlled
substances (e.g. Marijuana, cocaine, or hashish o0il) into the
human body, such as:

(a) Pipes, with or without screens, designed for the
purpose of smoking marijuana, hashish, or cocaine bearing names such
as chamber pipes, carburetor pipes, electric pipes, air driven
pipes, chillums, bongs, ice p1pes or chlller hashish heads,
punctured metal bowls, etc.

(b) Roach clips: meanlng objects used to hold
burnlng marijuana too small or too short to be held in the hand;

(c) Cocaine spoons.

‘ (3) The words "equipment, products, and materials" should be
interpreted according to their ordinary or dictionary meaning. To
insure that innocently possessed objects are not classified as drug
abuse paraphernalia, paragraph 6b of the basic instruction makes
the criminal intent of the person in possession or control of an
object a key element of the definition. Some evidentiary factors to
consider in determining this criminal intent, and hence whether an
object is illegal drug abuse paraphernalia, are as follows:

(a) Statements by the person in possession or by
anyone in control of the object concerning its use;

(b) The proximity of the object, in time and space, to
the unlawful use, possession, or distribution of drugs:; ‘

(c) The proximity of the object to controlled
substances;

(d) The existence of any residue of controlled
substances on the object;

(e) Instructions, oral or written, provided with
the object concerning its use;

(f) Descriptive materials accompanying the object
which explain or depict its use;
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(g) The existence and scope of legitimate uses for the
object in the community; and

(h) Expert testimony concerning its use.

j. Drug Dependence. Psychological and/or physiological
reliance on a chemical or pharmacological agent as such reliance is
defined by the DSM. The physiological alteration to the body
or state of adaptation to a drug which after repeated use results in
the development of, tolerance, and/or withdrawal symptoms when
discontinued, and/or the psychological craving for the mental or
emotional effects of a drug that manifests itself in repeated
use and leads to a state of impaired capability to perform basic
functions. Drugs have varying degrees of risk of addiction with
nicotine and crack cocaine having the highest potential for
addiction with very little use. The term does not include the
continuing prescribed use of pharmaceuticals as part of the
medical management of a chronic disease or medical condition.

k. Drug-Related Incident. Any incident where the use of a
controlled substance or illegal drug, or the misuse of a legal
drug or intoxicating substance (other than alcohol) is a
contributing factor. Mere possession or trafficking in a
controlled substance, illegal drug, legal drug intended for
improper use, or drug paraphernalia may be classified as a drug
related incident. Additionally, testing positive for a
controlled substance, illegal drug or a legal drug not
prescribed, may be considered a drug-related incident.

1. Drug Trafficking. The wrongful distribution (includes sale
or transfer) of a controlled substance, and/or the wrongful
possession or introduction into a military unit, base, station,
ship, or aircraft of a controlled substance with the intent to
distribute.

m. Inhalant Abuse (Huffing). The intentional inhalation or
breathing of gas, fumes or vapors of a chemical substance or
compound with the intent of inducing intoxication, excitement,
or stupefaction in the user. Nearly all abused inhalants
produce effects similar to anesthetics, which slow down the
body's function. Varying upon the level of dosage, the user can
experience slight stimulation, feeling of less inhibition, loss
of consciousness, or suffer from Sudden Sniffing Death Syndrome.
(This means the user can die from the first, tenth, or one
hundredth time he or she abuses an inhalant.)
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n. Marijuana and Cannabis. For purposes of this instruction-
.the terms marijuana and cannabis are used interchangeably.
Cannabis is the botanical name for a genus of plants commonly
referred to as marijuana.

o. Prevention Program. An ongoing process of planned
activities to specifically counter the identified threat of drug
and alcohol abuse in a géographical area or command, _
Prevention programs normally include: threat assessment, policy
development and implementation, public information activities,
education and training, deglamorization, and evaluation.
Effective prevention programs are tailored to the specific area
or command, i.e., command-/community-based.

p. Wrongful. Possession, use, distribution or manufacture of
a controlled substance is wrongful if it is without legal
justification, authorization or excuse, and includes use
contrary to the directions of the manufacturer or prescribing
healthcare provider, and use of any intoxicating substance not
intended for human ingestion. Possession, use, distribution, or
manufacture of a controlled substance is not wrongful if such
act or acts are:

(1) Done under legitimate law enforcement activities
(e.g., an informant who receives drugs as part of an
undercover operation is not in wrongful possession),

(2) Done by authorized personnel in the performance of
medical duties, or

(3) without knowledge of the contraband nature of the
substance (e.g., a person who possesses cocaine, but actually
believes it to be sugar, is not guilty of wrongful possession of
cocaine) . )
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